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ABSTRACTS OF
PERSIAN ARTICLES

SALARY TAX OF FOREIGN EMPLOYEES

This is an interesting article concerning the
abnormalities seen in foreign nationals’ compliance
with their tax obligations. The amounts withheld by the
foreign employers as the salary taxes of their
expatriated employees are not always compatible with
the real level of stipends paid to the foreigners at the
present. The history of this development and its causes
and motives are explained in detail. At the end some
proposals are put forward for correcting this unwanted
situation.

A COMMENT ON THE BUDGET LAW

Several taxation provisions are included in the
Budget Law of the Iranian calendar year of
1373(1994-1995). These provisions are reviewed and
commented on in the article. The primary segments of
this article are provided in the English section as well.

SIMPLIFICATION OR SIMPLISM?

The idea of tax simplification is spreading around
the world. This concept is multidimentional and covers
the variant aspects of a tax system. Some people
concentrate on one sence of this topic only, and that is
the simplifacation of tax regulations. Even this specific
aspect is looked upon from a very non-technical point
of view. It is thought that we have to delete the
technical terms and phrases of the law, and insert new
words and sentences understandable for
nonprofessionals. This particular viewpoint is criticized
in the article and warning is given of negative impacts
of this trend on the integrity of the law.

RELATION BETWEEN AN ARTICLE AND NOTES
APPENDED THERETO

The subclauses or notes attached to an article of a
legal text should normally have close relation to the
main clause or article, and to each other as well. The
author reviews some cases of tax laws and tries to show
that this is not true in all cases. According to the
author, an article and its notes do not necesserily and
always constitute an integrated and interrelated whole.
Thus we may sometimes look at a particular note of an
artice as an independent rule of law, and interprete it
accordingly.

TAX SIMPLIFIED

In each issue of this publication we have devoted a
section for our non specific audience on current
important issues of taxation. In this issue we we have
dealt with the tax on transfer of goodwill.

IMPRACTICABILITY OF THE TAX LAW

Sometimes the duties of taxpayers or third persons
under the tax laws becomes extremely difficult - or
even impossible -to perform. The cases of
impracticability of contractual obligations are clearly
dealt with under the Civil Law. But no clear-cut
provisions or criteria are given in respect of cases
where the discharge of obligatory tasks of people
under the taxation laws becomes impossible or very
difficult. The article reviews this particular problem
under the light of common principles of law. Reference
has been also made to an opinion delivered by the
Supreme Council of Taxation (SCT) on the same
subject. The SCT has - according to the author - laid
the foundation of a reasonable solution to the
problem, that would relieve people from the illogical
burden of performing onerous and burdensome duties.

OPTIMAL TAXATION AND THE USE OF LAFFER
CURVE

The modern economic theories regarding the
elasticity of tax bases to the rates of taxation are being
analysed in the article. The author tries to show that
how different might be the results of application of
such theories under different economic situations.

REGULATIONS, RULINGS, AND OPINIONS

The texts of latest laws, regulations, decrees, and
the opinions of the Supreme Council of Taxation are
reported in the Persian section of the publication. A
summary of the same is provided in English section
under the heading: "Tax News in Brief".

TAX NEWS AROUND THE WORLD
A number of international tax news is selected and
presented to the Iranian readership.

SELECTED CASES BEFORE THE TRIBUNALS

This section is also devoted to the international
arena. Cases are selected so that to be of interest to
the Iranian readers.

BOOK REVIEW

Authors and publishers that deal with topics of
economics, taxation, and legal studies, both in Iran and
abroad, are encouraged to submit two copies of their
work to the Editor for review. Space permitting, in
each issue we will review their works. Please note that
the Editorial Board will not be responsible for return
of the submitted works.

o 0

4
(MDD No. 5 Summer 1994


http://taxjournal.ir/article-1-266-en.html

[ Downloaded from taxjournal.ir on 2026-06-08 ]

The case was reviewed by the Plenary Board of the
Supreme Council of Taxation, and two different views
were rendered by the majority and minority members
of the Board.

The Minority stuck to the strict wording of the law.
It argued that according to the very words of the law,
the lessee - whether he is a first or second hand tenant
- shoud withhold the tax and pay it to the relevant tax
office.

What the MInority failed to touch upon was the
very question put forward for deciding. How we can
determine the amount of taxable income, when we do
not know the figure which should be deducted from
our payment to the lessor?

The Majority was not so strict about the
appearance of the law, and paid more attention to the
realities that rendered the law somehow impracticable.
They took into account more complicated occasions
where the second hand lessor has leased an
apartmeant building and the rental is a lump sum
amount of money, without being apportioned to each
apartment. Then the lessee sublets the apartments to
different people. How we can determine the deductible
amount of the original rental in case of each individual
sublessee? Considereing this argument,the Majority
held that in such cases the sublessee is free from the
duty of withholding and paying taxes to the Ministry of

Economic Affairs and Finance.

GOVERNORS NOT COMPETENT TO BECOM
EMEMBERS OF BSTDs

The power for reviewing tax disputes is vested with
the Board of Settlement of Tax Disputes (BSTD).
BSTDs are composed of three members. The first and
second members are the representatives of MEAF
(MlInistry of Economic Affairs and Finance) and JHC
(Judicial High Council) respectively. The third member
will change depending on the nature of disputes. For
instance if the case pertains to the income of medical
Medical

profession, the representative of the

Disciplinary Board- will participate; in case of lawyers
the Bar Association will introduce its representative,
and so on.

In the cities where no such bodies are established,
the Governors will appoint one trustworthy person
familliar with the relevant taxation matters to take
part as the third member of BSTD.

In one case the Governor introduced himself as the
third member of the Board. The local taxation
authorities doubted if the action taken by the
Governor was legally correct. MEAF referred the case
to the Supreme Council of Taxation (SCT) for
delivering an opinion.

The Plenary Board of SCT decided, unanimously,
that the Governor could not introduce himself as a
member of BSTD, and he should have introduced the
right person described by the law. The Board argued
that the wording as well as the sence of the law imply
that governors should select the third members among

the qualified persons other than themselves.

TAX EXEMPTION FOR THE "FREEMEN"
(EX-PRISONERS OF WAR) DOES NOT INCLUDE
NON-PRODUCTIVE ACTIVITIES

Iranian citizens captured by Iraqi forces during the
war and delivered to Iran when the war was ended
are called by the honorofic title of "Freemen". They are
accorded some privilages under the "Law of Protection
of The Freemen" and the "By-Law concerning the Tax
Exemption of the Freemen". A question was raised by
the technical Directorate of MEAF, as to whether the
tax exemption stipulated by the said "By-Law" would
include all kinds of economic activities of Freemen.
The Supreme Council of Taxation reviewed the case
in its Plenary Board, and decided that the tax
exemption provided in the "by-Law" concerns the the
productive activities only. So the non-productive
activities of the Freemen (like selling and purchasing)

would not enjoy the said tax exemption.
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INHERITANCE TAX AND
TRANSFER OF REAL ESTATES

Large dwelling complexes usually transfer their

NONOFFICIAL

finished (or even unfinished) apartments to the buyers
by a simple and ordinary (nonofficial) contract. The
reason is that it takes a long time before the project
goes through the construction phase, and then goes
through  the lengthy bureaucratic formalities for
obtaining necessary documents and permissions. Such
documents would enable them to conclude official
contracts.

On the other hand, "Law

concerning the Registration of Deeds and Real

according to the

Estates," only the people having the official ownership
deeds will be considered as the legal owners of the real
properties. Therefore those who buy such apartments
would not be officially recognized as the owners of the
properties, unless the transitory period is over and they
receive the official ownership deeds.

In some instances where a buyer has died before
receiving such official deed, a particular question
would arise. We have to decide whether the deceased
person was the owner of the apartment, or else the
money received by the owner of the complex should be
considered as a mere liability? The amount of
inheritanc tax would differ considerably, depending on
which of the two decisions would be arrived at.

This case was referred to the Plenary Board of the

Supreme Counci of Taxation (SCT) for decision. The

Board took a pragmatical position and did not adhere

to the strict wording of the aforementioned law. It
argued that the procedure followed by the dwelling
complexes has become a habitual and customary
practice and the de facto ownership rights of the
purchasers of the sperusents are  commonly
recognized. Therefore, and as far as the taxation aspect
of the case is concerned, the apartment should be
considered as a property of the deceased person and

taxed accordingly.

SUBLETTING AND WITHHOLDING TAX

Under the Note 9 to the Art. 53 of the Direct
Taxation Act, certain entities (including governmental
organizations and private companies), when holding
real estates under the terms of the lease, are obliged to
withhold the owed taxes and repay it to the relevant
tax offices.

The same article 53 provides that in cases of
subletting, the taxable income of the lessor shall be the
difference between the rental he receives and the
rental he pays to the original lessor.

A legal entity subleased a property from a
sublessor and had to withhold taxes from the rental
payable by it to the second hand lessor. But the
company was not able to compute the correct amount
of the tax, since no reliable information was kept to
him about the rental paid by the "sublessor" to the

original lesor.
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Article 138 of DTA. (It is noteworthy that the private
companies are subject to this pareticular limitation as
well).

B. DEDUCTIONS ALLOWED UNDER ARTICLE 172,
DTA

According to the Article 172 any payments made by
the taxpayers for certain charitable purposes would be
considered as deductible items in computation of their
annual taxes.

Now the Note 2(H)(3) of the Budget Law subjects
the said payments to a particular condition. Thdy must
not reduce the net income of the companies to the
extent that would impair the full payment of the
income tax and dividends anticipated in the Budget for
each of them.

C. NON DTA EXEMPTIONS
The Budget Law deprives also the SOCs from tax
exemptions embodied in the laws other than the

Direct Taxaton Act. This drprivation is for two
successive assessment periods.

D. BUDGETARY AMENDMENTS

Under the Note 2(A)(1,2) of the Budget Law, any
changes to the approved budget of certain important
companies (like National Iranian Oil Company) would
require the approval of the Parliament. The other
governmental companies are allowed to amend and

change their annual budget if they would meet certain
conditions. One condition is that such amendments
would not cause the income tax and dividends payable
to the government to be reduced under the level
forecast by the Budget.

COMMENT AND CONCLUSION

The austerity and severity of the Budget Law
against the state-owned companies are - as we said
above - the natural result of two main factors. They are
negative appraisal of the work of these companies, and
the imperative need for balancing the budget. Both
these anxieties and concerns are quite understandable,
but the method chosen for treating the subject does
not seem very prudent.

During the parliamentary debates great emphasis
was placed on the figures representing the overall
performance of SOCs and it was shown that the
income tax and dividends expected in the Budget are
not realistic. In such circumstances one big question
would have arisen. Would it be enough to forecast
large amounts of taxes and dividends in the budget, for
redressing these malformed entities, without
considering the intrinsic causes influencing them
universally? If the answer is negative, which seems
most likely, then not only the desired effects would not
be acheived, but a proportionate amount of deficit
would also emerge: a source of trouble for the
government.

Now let us turn to another aspect of the subject. All
the limitations and restrictions of the Budget Law with
regard to SOCs are for one or two years only. This
means that certain provisions of taxation laws (like Art.
138, DTA, and other provisions referred to above)
would cease to be applicable to certain taxpayers
during a fixed period of time. Then the law will revive
anew and will apply autimatically.

This is a strange innovation in the field of
legislation, which may caus considerable complexity
and uneasiness. It is in contradiction with the efforts
shown everywhere -including this country - for
simplification of tax laws.

( CONTRIBUTION OF ARTICLES A
Comments and articles are welcomed. Written assurance must be ginen that the article
has not been published elsewhere. The author will be notified of the acceptance, rejection,
or need for revision as soon as possible. Please submit a brief description of your
educational and professional background, and, if possible, a photograph.
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STATE-OWNED COMPANIES

A COMMENT ON THE BUDGET LAW OF THE YEAR 1373 (1994-1995)

Generally the Iranian annual budget consists of two
separate parts: a) budgetary guidelines and b)
budgetary figures. The guidelines are presented as a
single article followed by many clauses, which are
usually called: "Notes to the Budget Law". These
"Notes" or appendices deal with any subjects somehow
relating to or having effects on the Budget. There are
also several "Notes" pertaining to the subject of
taxation.

What has distinguished the Budgetary Law of the
current Iranian year of 1373 (March 21, 1994, through
March 21, 1995), is the presence of a considerable
number of such taxation notes. A number of new
indirect taxtes are created, and some tax exemptions
and allowances are stipulated. Apart from these
customary taxation provisions, a clear emphasis has
been placed on the taxation of the state-owned
enterprises. Under the Budgetary Law, these
companies have encountered with a serie of restrictions
in different fields, including the domain of taxation.

To get a better grasp of these changes, one has to
take into consideration the pessimism shaped gradually
- not only in this country, but all over the world -
against the public enterprises and their maladminis-
tration. The same unfriendly sentiment which triggered
the wave of privatization to spread across the world in
the past decade. It has become a firmly established
belief hat the state-owned enterprises swallow a big
portion of public resources and take advantage of
many favourable opportunities, without producing
something worthy of consideration.

This attitude seems to have been prevailing during
the parliamentary review of the Budget. A number of
MPs delivered harsh speeches in this field, and the
relevant "Joint Committee” of the Parliament
(composed of the Finance and Budget committees)
introduced several amendments to the Budget. The
aim of all these amendments was to place constraints
on public corporations. The amount of corporate taxes
and dividends payable by the state-owned companies
to the government was increased to a large extent, in
spite of the resistance shown by the speakers of the
Executive Branch.Some specific limitations were also
imposed on SOCs for making use of their lenient tax

Dr.Mohammad Tavakkol

exemptions status.
The following examples highlight some of the changes
of the current budget of 1373:

A. TAX EXEMPTIONS UNDER ARTICLE 138, DTA

Article 138. DTA provides for the following tax
exemptions:

1. Up to 50% of the declared profits of companies
earned through industrial or mineral operations are
exempted from taxation, should they be saved for
reinvesting in specific industrial or mining activities.

2. The tax exemption would apply if the same
reserves are saved for construction of houses for the
companies’ employees.

The Budget Law imposes some restrictions on two
categories of corporations that could benefit from the
said tax exemptions:

1) IDRO AND ITS AFFILIATES

"IIDRO" (Iranian Industrial Development and
Reconstruction Organization) is one of the largest
public concerns of the country. The Note 2(H)(1) to
the Budget Law adresses this particular organization.
It prohibits the IIDRO and its affiliated companies
from holding back their profits for the purposes
discribed above, unless they would firstly pay up the
entire income taxes and dividends of the state-owned
shares. They are consequently deprived of taking
benefit from the said tax exemption, except when they
would have paid the total amount of taxes and
dividends stipulated for them in the Budget.

2) SOME STATE-CONTROLLED COMPANIES

There are some companies not owned by the
government, and not having the necessary
characteristics to be considered as public entities from
the legal point of view. They are nevertheless
controlled and managed by some governmental or
semi- governmental organizations. The third chapter of
the Budget pertains to this category of corporations
and assigns certain code numbers to each of them.

Note 2(H)(3) of the Budget Law provides that the
said companies are not allowed to save more than 30%
of their profits under the Article 138 of the Dlrect
Taxation Act. This is another limitation of the Budget
Law with regard to the allowances provided by the

L o
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regu/izﬁond, and /ar too many dpecia/ conditions are
Aecoming common pézce nowaclayé, and nations are
competing in this global arena of incentives and
exc/uaiorw.

Vlations that took an indifforence view about these
trends are now fn'nc/wa/ é{; promises, and are

dtruy;/ing to p/ay ca[cA, l%oug/t it may deem codt/y.

The case o/ Germany illustrates o gooz{ examp/; 0/
this truth. This nation watched the agonizing
03mosis o/ its bank rlef)odifd /&e its boarders to more
Javorable status countries, duo to an untimelly tax
regulations introduced in a period of six months
during 1988 and 1989. These regulltions were
rez/emea/, because the anoim'ng countries that werw
more propared, attracted these capitals, _Alhough
Germany had enough hind sight to reverse these
regu/aﬁond 5peec[i/y, /wweuer, c[epoditd cleparfec[
would not have beon easy to return once the cage door
L o

Vot all the story is about competition though, and
there is a tremendous spirit o/ cooperalion as well
That is cvident %'om the increasing number o/
intornational tax treatios and conventions being

dignecl. Zrmd /iée ”clouéé taxation treaties " /Laue
Aeen repAceJ éy f/w more genera/ term o/ ,fax

"

trealies, as these encompass a more wider range o/
activitios. Countries that had very little activity in
the global markets have now doveloped very
duccedd/u/ agreements with their counterparts. For
oxample the nation of Zambia in the heart of
Ahican’ continont, has signed tax treaties with
ninetoen countries. A developed country lhe

TFrance has similar troaties with more than ninely
countries.

It would not be prudent to explain in dotail all the
intricacios of intornational taxation in this section.
We shall leave this tash to the contents o/ our
magazine. Hhis publication has made cvery offort to
introduce the most up-to-date and specialized topics
in the fiold of taxation to our readership, both in the
domestic as well as the intornational scones. Tho
point that is of special intorest to us at this juncture,is
the position offour own country in this major frold of
intornational relushionship. his country , bhe
many other nations , is guite active in infornatioinal
arena. e government is continuously practicing
very wide areas o/ commercial Jcientz/ﬁ'c, culbural
and other frolls of cooperation with the majority of
the world countries. e authorities are abio
derioud/y /o//éwing ideas lihe %)una/ing %ee trade
zones, attracting foreign capital] introducing modern
technology and the bhe.

In such circumstances, it soems that the time has
come for us to pay more attention to the international
dimensions o/ bax issues. Jhe ,oiuofa/ point is in the
research and pﬂznning slages. his magazine has
tried from the outset to be aware offsuch changes, and
has devoted many sections to the internatnional

duéjectd, aml it wi// /w/;e to continue f/w trenc[ wif/L
flt,e Ae/;) o/_/d/mig/u‘y.

DR. ALIAKBAR ARABMAZAR
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IN THE NAME OF GOD
FROM THNE PRESIDENT

j/u’d ec[itoria/ Jea/g wit/L tAe internation,a/ adpecté of laxalion
f/tal are o/ great impor[ance fo tax ac[minidtratord in most countries.

jé,e numéer o/ tax proéﬂ:md t/tat arise ﬁom cross- %'onﬁer aclivities
o/ imliuiJua/g anc[ enterpriéea grows year ég year ana/ comprided more

a/iuerai/iec[ areas anc[ 33ues.

It is not by accidont that this trend of affairs has tahen place,
but the actual realltios of contemporany international life have been
the main reason for its realization. Alccording to AT and the
World Bank, the internationaltrade is growing at faster rates than
the g} /2% many countries. Ihe same situation is cloarly visible in
the case of international export of services and capitals as welll

hese prevailing circumstances would influence afl aroas of the
economy o/ the wor/z[, inc/ua/ing taxation systems o/ Ji//ﬁzrent nalions.
j/tere were times when the governmenlts viewed taxes as a mere
domestic issue, and directed it towards their internal pollcies solely.
%owac[aga a new una/emtana/ing i3 éecoming wialedprem{

euergw/wre. jl‘ arides o/ t/Le %u:f f/taf taxation dydtemd are wit/u'n tAe
gfoéa/ economy ancj constitule indeparaé/e comloonenlfd o/

intornational relations. The features and offects of the world actual
necessitios have found thoir way to the tax structure of many nations.
Cooperation as well as competition among nations in the frold of
taxation matters is the best manifestation of internationalization of
taxation affairs.

The competition between nations in the freld of taxation is a
reality of our time. Wlany nations have started jockeying for

éetter /ooéitiond é% o//ém'n? tax incentives to attract various

investments in a g&éaj dca,&. ja,( Aeauen countries wit/l 4&4:4

O O 0O
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