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Abstract

Merge is one of the alternative ways to liquidate companies, which has
several advantages. Also, Merge can be implemented with goals such as
agility, cost reduction, and increased synergy in companies and banks.
Although the merger is stated in Article 111 of the Islamic Civil Code and its
executive regulations, there are some ambiguities and omitted points in this
article and regulations, which can have tax risks for merging and merging
companies. In this research, an attempt has been made to examine the
ambiguities of the article of the mentioned law and its compliance with other
laws and regulations, and accounting standards to benefit from the benefits
of tax exemption. In this research, cases such as the conditions of merging
at book value based on accounting standards, how to act with treasury
shares based on the Commercial Law, submission or non-submission of the
declaration of liquidation in line with the Article 116 of the Islamic Civil
Code, withholding tax on the transfer of assets in merging companies the
necessary investigation and analysis was presented. In the end, taking into
account the provisions of Article 119 of the Civil Code and Articles 26
and 27 of the Law on State Management Services, suggestions for the Tax
Affairs Organization to revise the executive regulations of Article 111 or
provide a circular to clarify the tax issues of mergers for companies and tax
auditors. Is expressed.
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Introduction

The funds or property that the government receives from individuals by law
to cover public expenses is called tax. Tax is one of the most important means
of providing government revenue in any economic system. In addition to its
revenue importance, tax is also an important tool for implementing government
financial policies.

The government’s goal in imposing taxes on various tax bases, including direct
and indirect tax policies, is not simply to earn more income, which is why the
categories related to its economic effects must be considered in imposing taxes.
In addition to imposing taxes, the government can steer the economy in its
intended direction by facilitating and creating some incentives and privileges
through taxes.

The significant number of registered companies with no activity in the country,
the Central Bank’s emphasis on complying with the provisions of Articles
16 and 17 of the Law on Removing Barriers to Competitive Production and
Improving the Country’s Financial System for the banking system, economic
conditions, etc., are factors that may lead shareholders of companies to liquidate
them. Liquidation, with its emphasis on determining the assets and liabilities
of the company, is a time-consuming process and requires completing the
relevant steps at the Companies Registration Office, inviting creditors, fulfilling
the prescribed tax requirements, etc. A solution that can reduce the process of
liquidating companies is a merger. In addition to reducing the administrative
process, using mergers of companies as an alternative to liquidation also brings
other benefits, including benefiting from tax incentives.

Mergers are not the only alternative to liquidating companies, and this path
also has other applications. Mergers of companies can also be carried out to
consolidate the capabilities of companies and strengthen them. This issue is
foreseen in Article 15 of the Law on “Maximum Use of the Country’s Production
and Service Capacity and Support for Iranian Goods”.

In the stock portfolios of holding companies, especially banks, there is a
significant volume of companies with similar activities. These companies were
either established by banks or transferred to them in exchange for claims from
the government or the debt of the recipients of the facilities. In addition to the
need to attract specialized personnel in each of them, managing a significant
volume of companies also requires time and money. These cases can be reduced
and their capabilities increased with the tax capacity of mergers.

In Chapter Five of Chapter Three of the Direct Taxes Law, tax issues of company
mergers are referred to. Although Article 111 of this law deals with tax issues
of mergers, experience has shown that in tax issues, differences in some cases,
especially in compliance with accounting standards and its administrative process
with the Companies Registration Office and the Tax Affairs Organization, cause
legal entities to not welcome this legal capacity. On the other hand, the failure
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to fully address the dimensions of the tax of mergers and its processes in this
article and its executive regulations will result in different behavior of tax areas
and users of this path, which can lead to tax problems for companies and their
shareholders. Taxpayers should have the right to be informed about the method
of determining taxable income, any action and decision regarding the resolution
of tax disputes, and any action to collect taxes from their property and assets,
and the tax authorities should be responsible.

In this study, an attempt has been made to examine, through a library review and
using a descriptive and analytical method, the tax issues of mergers along with
other requirements of legal entities such as accounting and reporting standards
and administrative processes with the Companies Registration Office, the Direct
Taxes Law, the Commercial Law, and other laws and regulations, and finally to
present suggestions in this regard.

Results and Discussion

The tax benefits mentioned in the merger of companies require a merger at book
value. According to the provisions of Accounting Standard 38, the merger of
companies at book value will only be carried out in companies with a single
control subject to the aforementioned standard and will not be carried out at
fair value, therefore, tax benefits cannot be enjoyed in other companies with
different shareholders.

In the liquidation of companies, the transfer of some assets, including real
estate and shares, is subject to a withholding tax following relevant laws
and regulations. In the merger of companies, by Article 2 of the Executive
Regulations of Article 111 of the Civil Code, the transfer of companies at book
value will not be subject to any tax, including withholding tax. Also, during the
merger period, it will not be subject to the tax of the liquidation period.

Given that in the process of merging to use the tax benefits of book value merger,
companies with single control may be shareholders of each other, in the case of
creating treasury shares, to comply with laws and regulations, treasury shares
need to be eliminated in order to reduce possible tax risks.

One of the basic ambiguities in the process of merging companies is the
submission or non-submission of a liquidation declaration. Although during the
merger period, according to Article 111 of the Tax Code, they are not subject
to the liquidation period tax, considering the economic activity of the merging
company/companies, it is necessary to submit a tax declaration and handle it.
The submission of the declaration, the responsibility for its submission, and the
manner of handling it are ambiguous for the managers of the companies and
the managers of the Tax Affairs Organization. This issue is such that even tax
auditors are ambiguous when obtaining the merger documents of the merging
and merging companies. One of the ambiguities is the place of presentation of the
documents. Another ambiguity is the separate examination of the performance
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of the merging companies during the merger period, either independently or
together with the examination of the performance of the merging company.
Although this study has attempted to examine the aforementioned ambiguities
by examining the laws and regulations and provide relevant solutions, for
greater transparency and for economic enterprises to use the predicted capacity,
it is necessary to revise the executive regulations of Article 111 of the Tax Code
or for the Tax Affairs Organization to take action in the form of a circular to
scrutinize the tax process of the merger in line with its duties, including the
note to Article 192 of the Tax Code and Articles 26 and 27 of the Civil Service
Management Law. Among the items required to revise the executive regulations
or to refine the financial process of the merger in the form of a circular are
matters such as the mechanism for submitting the declaration of the merger
period and how to handle it, how to proceed with treasury shares to eliminate the
inconsistency with the Commercial Law, how to use the new company method
in the merger, and the inconsistency in the advantage of the merger at book value
with Accounting Standard 38, etc. Doing this can help economic enterprises to
make greater use of the capacities foreseen in the Tax Law and also provide the
government with the guidance it intends to provide for the formulated economic
policies.

Keywords: Book Value, Declaration of Liquidation, Liquidation, Merge.
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