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DEDUCTION OF ADVERTISING
EXPENSES

A long list of deductible expense items
for tax purposes are provided under the
Article 148 of the DTA. Note 1 of the
same article gives the Council of
Ministers, subject to the proposal of
MEAF, the power to approve additional
eligible items of deductible expenses
(other than those already listed).

Based on that decision, the Council of
Ministers has recently decreed that the
advertisement expenses incurred in
connection with the promotion and sale
of goods and services deemed for export
are deductible in computing the taxable
income.

The appropriate ratios spread
between 2 to 10 percent of the price of
goods and services sold or exported
during a year, and are provided as limits
for acceptable amounts of related
advertising expendiures.

ENDOWMENTS AND ARTS

In accordance to the rulings of the
article2 of the DTA (subclauses 3 and
4), the tax exemption status of public
institutions and endowments are
binding, only if there are enough
evidence to support that their income
was spent on cultural, technical,
educational, religious, and other fields of
activity enumerated by the law. A
question was raised by the technical
Bureau of Taxation as to whether the law
may include the activities in the fields of
“Arts”. The SCT decision clarifies the
interpretation of the ruling, as to include
the terms “Arts” in the domain of
“Cultural” and “Educational™, thereby
granting exemption status to the
institutions which are eligible and that
their endowments are spent for the
promotion of “Arts™ and art activities.

SALARY TAX IN THE FIRST
PERIOD OF PAY

Newly employed persons (especially
the civil servants), have to pay out of
their salary a considerable amount of
money for insurance, pension, etc. That
may result in a situation where a high
percentage or even all of their first
month salary might be deducted for such
non-tax purposes.

There have been debates as to whether
income tax from the first month’s salary
should be even paid considering such
large deductions. According to the
Ministry of Economic Affairs and
Finance (MEAF) there is a legal
obligation mandated by the law which
requires specifically that income tax be
calculated and paid before such
deductions are carried out, even in such
cases where residue funds are less than
the total amount of other deductions.

MANDATORY FILING OF TAX
RETURNS FOR THE PERIOD OF TAX
EXEMPTION

Under Note 1, of Article 193, DTA,
failure to file tax declaration and
financial statements during the period of
tax exemption, shall result in
cancellation of tax exemption for the
related fiscal year. Since the wording of
this note seems to be absolute and
common, it might be construed so as to
cover vast categories of taxpayers.
Therefore a question was submitted to
SCT on the interpretation, and
definition of the scope of this note.

TheSCT ruled thattheaforementioned
note resort to sublcause 2 of article
110 of DTA, and is related to the same
provisions only. According to- that
subclause, owners of factories and legal
entities are required to submit their tax
declaration, balance sheets, and profit

and loss statements during the period of
their tax exemption, in order to enjoy tax
exemption status.

EMPLOYEES WORKING FORMORE
THAN ONE EMPLOYER

MEAF ruled that persons engaged in
work by different employers are liable
for separate salary taxes. Each employer
is obliged by law to withhold salary taxes
for his/her employees. But if taxpayers
are engaged with jobs similar to their
primary work, and draw salary from
both sources, then the primary
employer has to calculate the salary tax
base as specified by the law, and the
payments made by the second employer
shall be subject to a flat rate of 109 tax.

TAX ALLOWANCE FOR
ATTRACTING SKILLED PERSONS

Among educational institutions
including most colleges and universities,
a spcial honorarium is paid as an
incentive for Co-operation. Such
particular payments termed as
‘“attraction allowance” was ruled by
MEAF to be tax exempt.

FREE ZONE LEGISLATION

The law concerning the Administra-
tion of Commercial - Industrial Free
Zones of the Islamic Republic of Iran
was approved by the parliament and
confirmed by the Council of the
Constitutional Gaurdians. The free
zones are located in Kish, Qeshm. and
Chabahar. Certain privileges including
tax exemption, are accorded to the free
zones. All individuals and legal entities
engaged in any kind of economic
activities in the free zones are exempted
from property and income taxes
stipulated in DTA for a period of 15
vears.

C 0 p
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Contribution of Articles
Comments and articles are welcomed. Written assurance must be given

that the article has not been published elsewhere. The author will be

notified of the acceptance, rejection or need for revision as soon as possible.

Please submit a brief description of your eductional and professional

background and, if possible, a photograph.

BOARD OF SETTLEMENT OF TAX
DISPUTES (BSTD)
&
SUPREME COUNCIL OF TAXATION|
(SCT)

The review and settlement of most tax
disputes between taxpayers and the
assessing authorities are carried out by
the “Board of Settlement of Tax
Disputes™ - BSTD. Both taxpayers and
tax assessors may file complaints with
SCT against the final decision of BSTD.
SCT shall, without dealing with the
substantive aspects of the case, consider
the matter further in order to find out
whether BSTD did observe the legal
procedures, the examinations were
thorough and sufficient, and whether
there were misrepresentation of the laws
and regulations.

If the case is reversed the matter could
be handed down to another BTSD for
second opinion. The second BSTD
reviews the matter, and can issue a
verdict based on the opinion rendered by
SCT. In one of the opinions put forward
by the tax department officials regarding
the legal phrasing of “‘by observing the
opinion rendered by SCT", it concluded
that the second BSTD has to base its
decision solely on the same evidence and
reasoning as observed by SCT in issuing
the verdict, otherwise the decision could
be nulled.

The case was referred back to SCT for
review and comments. SCT concluded
that the second BSTD’s decision should
be based on the last verdict issued by the

[ 4
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SCT to bear the necessary legal grounds.
And if observed, the decision will be final
and binding. The opinion implies that
the decision of the reviewing BTSD
should be consistent with the SCT
verdict, and resorting to extra evidences
and reasonings by BSTD to reach the
same conclusion as was pursued by SCT
does not mean non-observance of SCT’s
verdict.

TAX EXEMPT STATUS OF LEGAL
EXPROPRIATION

As in most countries, expropriation of
property for the use of public services,
such as roads, railways, pipelines, etc...
are allowed under the Iranian laws.

According to the article 70, of DTA,
the transfer of funds allocated to the
propriator as the price of real estate or
land expropriated, shall be exempt from
the taxes stipulated for the case of
transfer of immovable properties. SCT
recently issued a verdict declaring that
the propriators are tax exempt only
when their properties are transferred
under the relevant expropriation laws,
namely when properties are legally
transferable, even without the consent of
the propriators. But if the transfer takes
place in any other way (without
application of any expropriation laws),
then the taxes stiputated for transfer of
real estates must be paid as usual.

Meanwhile, the sole application of
expropriation law would - according to
the verdict - suffice to consider the
transfer as taken place for public service
and welfare, and consequently to grant
the owner tax exemption status provided
for under the law.
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ABSTRACTS OF PERSIAN

WHAT ABOUT THE
IRAN — FRANCE TAX TREATY?

A brief history of conclusion of the
said treaty is provided, then the article 23
of the treaty regarding the cases of
double taxation avoidance between two
countries is being reviewd. Special
attention paid to section C of the said
article, which provides for a matching
credit on account of Iran-source
dividends and royalties benefiting from
Iranian special provisions aimed at
promoting economic development.
Then the recent action of French
authorities for cancelling those matching
credits under some excuses is being
reviewed and criticised. The same article
is provided in English section as well.

CRITICISMONSUPREME COUNCIL

OF TAXATION'S VERDICT OF JUNE
8th 1993

This interesting verdict was issued by
the plenary Board of SCT. Both the
majority and the minority members of
the board rendered seperate opinions.
Two different approaches for
interpretation of tax laws are inferable
from the reasoning provided by each
group. The author concentrates mostly
on this very aspect of the verdict. The
same article is provided in the English
section as well.

A TOPIC OF INTERNATIONAL

TAX LAW

Article 1, of Direct Taxation Act deals
with international tax regulations in
Iran. It discusses in general terms
various methods where taxes are applied
to properties located in Iran, income
carned in Iran, derived from Iran, or
carned abroad by an Iranian citizen. The
author concentrates mainly on the word
“Iran” and its geographical borders.
Issues surrounding the two cases of
double taxation treaties (Iran-France

ARTICLES

and iran-Germany)are also addressed in
this article. Both treaties render
definition for the word “Iran™ as well,
and its applicability outside the sphere of
those treaties are also dealt with in the
article. A specific international case of
similar nature s also discussed.

SUPREME COUNCIL OF
TAXATION, INTERPRETATIVE ACTS

OF PARLIAMENT, AND
ADMINISTRATIVE COURT
OF JUSTICE

The supreme Council of Taxation
(SCT) is the highest organ of the country
for commenting on tax laws and issues.
The final decisions of the Plenary Board
of this organ (composed of the President
and heads of the branches of SCT) is
binding for all tax offices and
authorities. The decrees cannot be
changed except by a further opinion of
the same board or by ammendment to
the existing law. The parliament also is
vested with the constitutional power to
interpret all the laws, including tax laws.
Recently several interpretation acts in
respect of tax laws were approved by the
parliament. Another organ, namely the
Administration Court of Justice, is also
competent to recieve complaints with
regard to tax issues. Its judgment also are
more or less, of interprétative nature.
The article reviews these situations and
comments on them.

HISTORICAL NOTE: ECONOMISTS

AND TAXATION

In each issue we have attempted to
present some historical footnotes on
various aspects of taxation. In this issue
extracts of David Hume’s work on
Writings on Economics, published by the
University of Wisconsin, 1970. has been

presented.

BOOK REVIEW

Authors and publishers that deal with
topics of economics, taxation, and legal
studies both in Iran and abroad, are
encouraged to submit two copies of thier
work to the editor for review. Space
permitting in each issue we will review
their work. Please note that the editorial
board will not be responsible for the
return of the submitted work.

TAX SIMPLIFIED

In each issue of this publication we
have devoted a section for our non
specific audience on current important
issues of taxation. In the second issue we
dealt with *“Rental Income Tax™". In this
issue we have dealt with value added tax
which is currently a subject of great
debate in Iran.

REGULATIONS, RULINGS,

AND OPINIONS

The text of latest laws, regulations,
decrees, circulars and the opinions of the
Supreme Council of Taxation are
reported in the Persian section of the
publication. A summary of the same is
provided in English section under the
heading: “Tax News in Brief”

TAX IN HISTORY

Excerpts from various primary
sources on historical prospects of
taxation and tax administration are
gathered in each issue of this
publication. The text quoted in this issue
is a section of an Egyptian Papyrus of
Accounts relating to the revenues of the
Royal Court (Thirteenth Dynasty).

O O
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A VERDICT OF THE SUPREME COUNCIL
OF TAXATION & INTERPRETATION

OF THE LAW

Dr. Mohammad Tavakkol

Introduction

On June 8th 1993 The Iranian
Supreme Council of Taxation (SCT)
decided on a case involving an individual
taxpayer who had sold a goodwill
belonging to him.

Under the current tax regulations, the
taxable income consists of the amount
received by the seller in excess of the
money previously paid by him for the
acquisition of the same goodwill. But in
this particular case, the previous owner
of the goodwill had transfered it to the
taxpayer without any financial
compenstations. The donee (taxpayer)
was assessed to a benefit equivalent to
the current price of the goodwill and had
paid the relevant income tax applicable
to such cases (better known as incidental
income or windfall earnings tax). The
issue raised before the SCT is as follows:

How the taxable income of the seller
of the goodwill (who had acquired it
gratiously) shoud be determined?

In computing his income tax is it
allowed to deduct from the selling price,
an amount equal to the price of the same
goodwill at the time it was acquired by
the taxpayer, or only the incidental
(windfall) income tax is allowed to be
deducted? The second method would
obviously result in a much higher
amount of income tax.

The case was studied by the plenary
board of SCT. But the members of the
board did not arrive at a unanimous
decision, and a separate opinion was
rendered by the majority and minority
board members.

OPINION OF THE MAJORITY

The majority based its decision on the
very text of the law, which spcifies that;
the taxable income in the case of transfer
of goodwill consists of the money received
in excess of what previously paid for in
acquiring the same goodwill. So the only

deduction permitted is the actual money
paid for acquisition of the goodwill.
What the taxpayer actually paid was the
incidental income tax received from him
when the goodwill was transferred to
him gratiously. Therefore, according to
the Majority only said incidental income
tax and nothing else is deductible for
computation of the taxpayer’s taxable
income.

OPINION OF THE MINORITY |

was transferred to the taxpayer
gratiously, should be deducted from the
selling price of the same, in computing
his taxable income at the present stage.

COMMENT:

The minority decided that the price of
the goodwill, as had been estimated by
the tax office for calculation of the
incidental income tax at the stage of its
acqusition by the taxpayer, should be
considered as a deductible item for
determining the income tax at selling
stage of the goodwill.

The Minority based its opinion on the
following reasonings:

1) The taxpayer has once paid an
income tax on the price of the same
goodwill, at the time of transaction.
Now, if we don’t allow the same price
(once taxed) to be deducted from the
gross receipt of the taxpayer, this would
mean imposing taxes twice on the same
item. This would result in double taxation
on the same earnings, and requiring the
taxpayer to pay two different taxes on
the same income.

2) Such kind of action implies “non
conformity with taxation justice” and
“It is not based on legal justification”.

To justify the argument, the Minority
group referred to several other parts of
the direct taxation Act (DTA), ali
contirming, according to the Minonty,
the same idea of equity in similar cases.
In its deliberation the Minority made
reference not only to the present text of
DTA, but also went back to the 1966
rulings.

Based on all these reasonings and
arguments, the Minority concluded that
the price of the goodwill, at the time it

C O

Regardless of the amount of income
tax involved, and no matter how
frequent the cases of similar nature may
occur, what was interesting in SCT’s
verdict were presentation of the two
different approaches in interpreting the
same tax laws. The reasoning rendered
by the Majority and Minority groups are
comparable to those adopted by two
famous schools of legal theory, namely
the Positivism and Naturalism. Our
comment will concentrate on this very
aspect of the verdict. The Majority used
the legal language as the method of
interpretation. According to this
method, one has to rely solely on the
context which the law conveys, and there
is no room for any deviation therefrom,
eventhough this may make taxes
inequitable. This approach is not very
uncommon either, it has long been
established for purposes of tax laws in
several countries (including in the U.K.).

But the Minority adopted the logical
method of interpretation which
coincides much more with the ideas and

.principles of natural law. They search for

the general spirit of the law and for this
purpose investigate many other similar
cases provided by the law. Such
approach is not confined to the
investigation of present and current
articles of the law, but it accumulates
historical evidence, and citings from
previous cases brought forward. The
reasoning of the Minority is based on the
spirit of the law and principles of
‘‘taxation justice”. Equity requires that a
taxpayer would not pay two taxes for
one and the same earning. And the
overall spirit of the law itself would
confirm such underestanding.
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WHAT ABOUT THE IRAN-FRANCE
TAX TREATY?

Dr. ALIAKBAR ARABMAZAR

INTRODUCTION

This year marks the twentieth
anniversary of the 1352 (1973)
agreement between the government of
Iran and the Republic of France
regarding the ‘‘avoidance of double
taxation and the prevention of fiscal
evasion with respect to taxes on
income”. The law confirming the treaty
was approved, almost immediatly after
the formal ceremonies, by the then
Iranian parliament.

The article 23 of this treaty describes
the cases of avoidance of double taxation
as:

I) In the case of Iran:

The tax levied in France on income
arising in that country shall be credited
against the Iranian tax on that same
income.

II) In the case of France:

a) Dividends, interests, royalties,
remunerations received by the
managers, and income made by athletes
or artists - if they have been subject to
income tax in Iran - would receive credit
of an equal amount towards their
income taxes in France.

b) In special cases where the Iranian
government for the sake of promoting
the economy of the country, offers tax
incentives or heavens on dividends and
rovalties referred to in section II, a
above, retroactively the government of
France will be obliged to provide tax
credits for the indivadual or the entity.

¢) Incomes received by other than
those mentioned above that are subject
to the Iranian income taxes are exempted
from any additional taxes levied in
France.

TAX HOLIDAY ON DIVIDENDS

AND ROYALTIES

we would ke to concentrate on the
section I, b above, which states that in
order to promote the Iranian economy
sometimes the Iranian tax laws allow
foreign nationals to carry tax exempt
status, or to be taxed at special reduced
rates. However this means that tax
credits could not be applied to income
that is not taxed in the first place. It was
reached to an agreement by the two
nations that in such cases an amount
equal to what the appropriated taxes
would have been, should be credited
against the French taxes on such
dividends and rosalties.

WHAT IS NEW IN THIS RESPECT?

French authorities have recently
submitted a special report to the
parliament with regard to similar
matching credits stipulated under
certain treaties. According to these
treaties concluded by France with eleven
other countries, including Iran, French
residents are entitled to a matching
credit on account of dividends and
royalties received from these countries.
However the French authorities
concluded (under different excuses) that
most of the matching credits contained
under the respective treaties have ceased
to exist. In the case of Iran-France treaty
according to article 23,2.c, it provides
matching credits on account of Iranian-
source dividends and royalties benefiting

from Iranian special provisions aimed at
promoting economic development.
These provisions are to be identified by
mutual agreement of the competent
authorities of the two states. Since -
according to the French report - the
competent authorities have not been
able to reach a mutual agreement in this
regard, the matching credits cease to
apply. (source: TNS Julv 1993)

EVALUATION

The following points need further
clarifications:

1) As far as the text of the treaty is
concerned, the parties are entitled to
denounce it completely, but none of
them are allowed to cancel unilaterally a
part of it. The exact wording of article 30
is as follows: “This convention shall
remain in force as long as it has not been
denounced by one of the Contracting
States™. Therefore article 23,2,c should
be as binding as the rest of the treaty.

2) The above excerpt was reproduced
from Tax News Service (July 5, 1993)
and it is not clear as to what extent
negotiations were carried out by the
French and the Iranian authorities on
this subject, and whether the case is
signed and sealed.

3) In conjecture, France seems to be
financially motivated in carrying
through with this plan, and the fact that
a broad based proposal is put forward
towards all the eleven countries, it must
be economically motivated as well.
comments and clarifications by the tax
authorities and scholars are welcomed.
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IN THE NAME OF GOD

FROM THE PRESIDENT

In time with publishing of the third
issue of Malyat, the Iranian Economic
Council has also submitted its macro
economic indices to meet goals of the
second economic, social and cultural
plan of the Islamic Republic of Iran.

In the current plan and budget, tax
revenues as a total share of GDP is
considered to be a major factor and
objective of the administration.
Therefore taxes are going to play a more
active role as an instrument in generating
revenue.

This outlook is more or less in
synchronisation with most other nations
as well. The current legislations are
indicative of the government’s objectives
on meeting most of its public
expenditure through revenues generated
by various taxes. It is part of a global
agenda which most nations view taxes as
a healthier means of meeting their
national objectives. It has become
acceptable that most of natural
resources, renewable or otherwise, are
too scarce to be used indiscriminately,
specially in light of their future value and
options. An eqiutable, fair, and simple
tax system as a revenue raising measure
is by far a better alternative in the long
run.

A larger ratio of total taxes collected
as a portion of GDP is also indicative of
a dynamic economy with a more
accurate and planned fiscal agenda. It
represents the degree which taxes as
financial handles can play in raising the
national income level of a society and its
growth can be viewed as proportionally
harmonious to the rest of the sectors. It
also allows better planning of resources
allocated to public expenditure, as
unlike many other natural resources it is
less influenced by world market
fluctuations.

In comparison to the developing
countries most industrial / developed

countries have an edge in using taxes for
meeting their financial objectives.
According to the Organisation for
Economic Co-operation and
Development (OECD’s) 1987—90
figures, among the twenty four industrial
nations taxes as a proportion of total
GDP range from the low of 22.8 percent
to 56.9 percent. The lowest figure is due
to the only non-developing nation
member, Turkey.

Developing countries have come to
realize that it is more prudent and
acceptable to rely more on taxes as a
source of revenue for their national
goals.

It is apparent that in order to achieve
these economic goals at national level, it
would also require planning for sound
tax system as well. Currently, revision of
the existing tax laws, introduction of new
laws, and methods of revenue raising
and collection are under scrutiny by the
tax authorities in this country, It is
hoped that all these efforts will resultin a
more equitable and fair system of
taxation for this nation. It is appropriate
to mention that as tax systems make
their way in the current stream of
modern economic activities, and as more
nations rely on it for their fiscal agendas,
there is more than ever a need to analyze
and review the current laws in place. and
also to look at the traditional ways which
these laws have been interpreted. Such
efforts if carried out properly will result
in a better preparedness of the public
opinion, and it would enhance
introduction of new taxes.

In bringing these points to the
attention of the authorities and the
public, this publication is proud to serve
as a source of current themes in taxation.
In this current issue many aspects of the
legal framework in the taxation has been
brought to the readers.

A. ARABMAZAR
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